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UNCONSTITUTIONAL ACTS OF CONGRESS. 

' I '^HERE has been a great deal written of late on the subject 
-*■ of the power of the courts to declare statutes void because 
unconstitutional. This power, which has been exercised almost 
from the beginning of our national history, has gone practically 
unchallenged until within the last decade, when a new school 
of publicists have arisen who have discovered, as they claim, that 
the power was usurped and was never contemplated by the fram- 
ers of our constitutions. The incorrectness of this view has 
frequently been demonstrated, but this new school, indifferent 
alike to the facts of history and the principles of reasoning, con- 
tinue to rail at the courts for their alleged usurpation and un- 
authorized interference with the work of the legislature. This 
disturbance seems now to be somewhat quieting down, and the 
courts continue as before to pronounce legislation void which 
conflicts with the constitution. Whether rightfully assumed 
or not, the existence of the power is unquestionable, and the 
more important questions is, how has the power been exercised ? 
Has much valuable legislation been thus nullified, has the legis- 
lature been unduly kept in check? Strangely enough, this ques- 
tion has received very little attention. Men have denounced 
the Supreme Court for its course in declaring acts of Congress 
unconstitutional, who probably could name only the Income 
Tax Case, the first Legal Tender Cases, and perhaps Marbury 
V. Madison, but who vaguely supposed that statutes had been 
held void in scores of other cases. It is proposed in this paper 
to set out briefly in chronological order all th6 cases in which 
acts of Congress have been held void by the Supreme Court. It 
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is possible some case has been overlooked, but so far as the 
writer knows, the list is complete. Of course, no one can esti- 
mate the number of unconstitutional statutes which have been 
prevented by the fact that Congress knew that the Supreme 
Court would not hesitate to declare them void, but the actual 
situation is as herein set forth. No doubt many will be sur- 
prised that the list is so short. 

The first case in which the Supreme Court definitely consid- 
ered and passed upon the constitutionality of an act of Congress 
was the famous carriage tax case of Hylton v. United States.^ 
In this case the sole question \vas whether the act of June 5, 
1 794 ^ laying a duty on carriages was constitutional. It was 
claimed for the tax payer that the tax was a direct tax and 
hence void because not apportioned as required by the Consti- 
tution. The court held that the tax was indirect and therefore 
properly laid uniformly. As the court was of opinion that the 
act was constitutional, they did not, as a matter of course, ex- 
ercise the power to declare it void. The question as to the 
court's power in such case does not apjjear to have been dis- 
tinctly raised, but Justice Chase, in closing his opinion, said, 
"As I do not think the tax on carriages is a direct tax, it is 
unnecessary at this time for me to determine whether this court 
constitutionally possesses the power to declare an act of Con- 
gress void, on the ground of its being made contrary to, and in 
violation of, the constitution; but if the court have such power, 
I am free to declare, that I will never exercise it but in a very 
clear case." Plainly, however, in assuming to determine the 
question of the constitutionality of the statute, the court, in ef- 
fect, assumed the power to declare it void, for unless the court 
could declare it void as well as declare it valid, it was superfluous 
to consider the question at all. The justices taking part in the 
decision were Chase, Paterson, Iredell, and Wilson. 

Justice Chase, whose guarded statement has just been quoted, 
appears to be the only Supreme Court justice who has ever of- 
ficially expressed any doubt as to the power of the court to de- 
clare acts of Congress unconstitutional. He used much the 

' (1796) 3 Dall. 171. ' 1 Stat, at L. 373. 
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same language in Ware v. Hylton ^ as to the power of the court 
to declare treaties void. And in Calder i'. Bull ■* he said, "With- 
out giving an opinion at this time whether this court has juris- 
diction to decide that any law made by Congress contrary t<j 
the Constitution of the United States, is void, I am fully satis- 
fied that this court has no jurisdiction to determine that any 
law of any state legislature contrary to the constitution of such 
state, is void." Again, in Cooper z'. Telfair,' he said, "Although 
it is alleged that all acts of the legislature in direct opposition 
to the prohibitions of the Constitution would be void, yet it 
still remains a question where the power resides to declare it 
void. It is, indeed, a general opinion, it is expressly admitted 
by all this bar, and some of the judges have, individually, in the 
circuits, decided that the Supreme Court can declare an act of 
Congress to be unconstitutional, and therefore invalid, but there 
is no adjudication of the Supreme Court itself upon that point." 
The other justices seem to have been perfectly satisfied that 
the court had ix)wer to declare statutes void, though they rec- 
ognized that the power was a delicate one and to be exercised 
only in a clear and urgent case. See the observations of Justice 
Iredell in Calder r. Bull and of Justices Washington, Paterson, 
and Cushing in Cooper v. Telfair. Justice Paterson, as circuit 
justice, in 1795 held a statute of Pennsylvania void, and in this 
case emphatically announced the duty of the court to declare 
an unconstitutional statute null and void. This is probably the 
earliest reported federal case." All but one of the justices in 
1791 (Jay, Cushing, Wilson, Blair, and Iredell), had then, as 
circuit justices, expressed the view that an act of Congress pro- 
viding for the settlement of claims of widows and orphans, and 
to regulate claims to invalid pensions, was unconstitutional in 
that it undertook to impose upon the circuit courts duties in the 
matter which were not of a judicial character, and they accord- 
ingly declined to act officially as provided by the act. These 
opinions, however, were not delivered in the settlement of actual 

' (1796) 3 Dall. 1911. * (1798) 3 Dall. 386. 

' (1800) 4 Dall. 14. 

' Vanhorne v. Dorrance (1795), 2 Dall. 304. 
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litigation, and do not therefore amount to judicial decisions/ 
The unreported case of United States v. Yale Todd * set out 
in a note to United States v. Ferreira ® is sometimes considered 
as a decision of the Supreme Court that an act of Congress was 
unconstitutional, but it seems that the court did not in fact so 
decide in that case. The same is true of the case of United 
States V. Ferreira.^" The first actual decision that an act of 
Congress was void was by Chief Justice Marshall in the great 
case to which we now come. 

1. Marburv v. Madison. ^^ 

This famous case was the first case in which an act of Con- 
gress was declared by the Supreme Court to l>e unconstitutional. 
Of late it has been violently attacked by unthinking and unin- 
formed persons as an example of judicial usurpation of author- 
ity. Rather singularly, however, the actual decision was the 
refusal by the court to exercise power which Congress undertook 
to confer upon it. The facts are well known. The suit was an 
original suit in the Supreme Court for a mandamus to the Sec- 
retary of State, James Madison, commanding him to issue com- 
missions to the applicants as justices of the peace in the District 
of Columbia. The applicants had been appointed by the out- 
going President, John Adams, and their commissions had been 
made out but not delivered when Mr. Jefferson became Presi- 
dent. The suit was brought under the Judiciary Act ^^ of 1789, 
conferring original jurisdiction upon the Supreme Court to issue 
writs of mandamus to public officers. The jurisdictional ques- 
tion was whether the original jurisdiction of the Supreme Court 
was confined to the cases mentioned in the Constitution, or might 
be enlarged by Congress. The court held that the jurisdiction 
could not be extended to cases not named in the Constitution, 
and that the act under which the application was made was un- 
authorized by the Constitution, and that the jurisdiction so con- 
ferred could not be exercised by the court. The rule to show 

' See report in a note to Hayburn's Case, 2 Dall. 409, 1 Curtis 8. 

• (1794). " 13 How. 52. 

'" Supra. " (1803) 1 Cranch 137. 

•= C. 20, § 13 (1 Stat, at L. 80). 
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cause why the writ should not issue was therefore discharged. 
This should have been the sole point determined in the case. 
Having decided that the court had no jurisdiction, which ques- 
tion should have been taken up first, the court should not have 
considered the substantive question involved, namely, the right 
of the applicants to the relief applied for. Chief Justice Mar- 
shall, however, who was politically hostile to the new President, 
Mr. Jefferson, went out of his way to decide that the applicants 
were entitled to their commissions. This part of the opinion, 
which is the first part, was purely dictum, but the latter part of 
the opinion in which the statute was declared unconstitutional 
was absolutely necessary and strictly in point. It has often been 
declared even by scholarly lawyers, that Marshall's declaration 
that the statute was unconstitutional was dictum, but it is per- 
fectly plain that it was the other part of the opinion that was 
of this character. The question of jurisdiction depended wholly 
upon the validity of the statute, and this question had to be dis- 
posed of. It is a strange confusion that has led to the quite 
general opinion that the great point in the case, the exercise of 
the power to declare statutes unconstitutional, was by way 
of dictum. The unanswerable argument of Marshall as to the 
duty of the court to disregard unconstitutional legislation is 
familiar, and has ever since been accepted by the courts as finally 
disposing of the question. There was no dissent in this case. 

2. Dred Scott v. Sanpord.^^ 

This famous case may, perhaps, be properly included in this 
list although no question of the constitutionality of any statute 
was directly involved. By way of dictum, as it seems. Chief 
Justice Taney declared the Missouri Compromise Act ^* of March 
6, 1820 unconstitutional, Justices Wayne, Daniel, Catron, 
Grier, and Campbell seem to have concurred in this opinion. 
Justices McLean and Curtis dissented. Justice Nelson did not 
pass upon it. The unfortunate effect of the elaborate dicta of 
the Chief Justice in this case forms a part of the history of the 
times. 

" (1857) 19 How. 393. " 3 Stat, at L. 544. 
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3. Gordon v. Jones.*'' 

In this case an appeal from the Court of Claims was dismissed 
by the Supreme Court for want of jurisdiction. The appeal 
was taken under the act *® of March 3, 1863. Section 14 of the 
statute in effect authorized the secretary of the treasury to revise 
the judgments of the court before paying claims adjudged. This 
amounted to a denial of judicial power, and hence the allowance 
of an appeal to the Supreme Court was unauthorized by the 
Constitution. The report of this case is a mere memorandum, 
but the opinion of Chief Justice Taney is published in 117 U. 
S. 697, and a more complete account of the case is given in 
United States v. Jones.*'' At the next session of Congress after 
the decision of Gordon's Case the objectionable section 14 was 
repealed and a proper statute authorizing appeals was passed. 
The vice of the former statute, as above stated, was that it at- 
tempted to confer upon the Court of Claims, with the right of 
appeal to the Supreme Court, power which was not strictly ju- 
dicial, in that, by section 14, an officer of the executive depart- 
ment was given power to review the judgments of the court. 
Justice Miller dissented from the judgment. In some other 
cases the Supreme Court has declined to exercise power because 
not of a judicial nature, but the other cases did not involve de- 
claring a statute unconstitutional.*® 

4. Ex Parte Garland.*^ 

By act ^ of January 24, 1865 Congress provided that no per- 
son should be allowed to practice before the Supreme Court and 
inferior federal courts without taking the Test Oath that he had 
never borne arms against the United States, nor voluntarily 
given aid, countenance, counsel, nor encouragement to persons 
engaged in armed hostility thereto, nor sought nor exercised 
the function of any office under any authority or pretended au- 

" (1864) 2 Wall. 561. 

" 12 Stat, at L. 765. " 119 U. S. 477. 

'" See Hayburn's Case, 2 Dall. 409; United States v. Yale Todd, 13 
How. 52n; United States v. Ferreira, 13 How. 40; In re Samborn, 148 U. 
S. 222. 

" (1866) 4 Wallace 33. =» 13 Stat, at L. 424, c. 20. 
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thority in hostility to the United States. The object of this act 
was, of course, to disqualify iiersons who had been connected 
with the Confederate States to practice in the federal courts, as 
they had already been disqualified to hold federal office. Augus- 
tus H. Garland, of Arkansas, had in 1860 been admitted to the 
bar of the Supreme Court. During the Civil War he served in 
the Confederate Congress but his name was never stricken from 
the roll of attorneys of the Supreme Court. In July, 1865, the 
war being over, he received a full pardon from the President, and 
later petitioned the court for permission to practice before it 
without taking the oath, which, of course, he was unable to take. 
He claimed that the act requiring the oatli was unconstitutional 
so far as it affected his status in the court, and that even if the 
act was constitutional, he was released from compliance with its 
provisions by the President's pardon. The court admitted him, 
holding the act unconstitutional in that it operated as a legisla- 
tive decree excluding from practice in the courts all persons who 
had offended in the particulars enumerated, and was therefore a 
bill of pains and penalties ; that it was also an ex post facto law, 
and was thus within the constitutional prohibitions, and further 
that it was an unwarranted interference with the pardoning 
power of the President, as applied to Mr. Garland's Case. Four 
of the nine justices dissented, namely, Chief Justice Chase, and 
Justices Miller, Swayne, and Davis. Mr. Garland was soon aft- 
erwards elected to the Senate, but was not permitted to take his 
seat. In 1874 he was elected governor of Arkansas, and in 1876 
he was again sent to the Senate where he served from 1877 until 
1883, when he was appointed by President Cleveland to a posi- 
tion in his cabinet as attorney general of the United States. 

5. The Alicia.^o" 

This case involved the condemnation in 1863 of the vessel 
Alicia and her cargo for a violation of the blockade. A decree 
of condemnation was entered in the District Court for the South- 
em District of Florida, and from this decree an appeal was taken 
to the circuit court. In 1867 an order was made by the circuit 
court, on the application of all the parties in interest, for the 

"» (1868) 7 Wall 571. 
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transfer of the case to the Supreme Court, there being at the 
time no order, decree, or judgment of the circuit court disposing of 
the case. The transfer was made under section 13 of the act ^'' of 
June 30, 1864, providing for the transfer of prize causes depend- 
ing in the circuit court to the Supreme Court. The Supreme 
Court declined to take jurisdiction of the appeal and held that 
the cause was still depending in the circuit court, notwithstand- 
ing the order of transfer. The ground of this decision was that 
the court, under the Constitution, could exercise in prize causes 
appellate jurisdiction only, and this required an order, judgment, 
or decree to be appealed from, and there was none in the circuit 
court and no subsisting decree of the district court. It was held 
that the provision of the statute for such transfer was an attempt 
to give to the Supreme Court jurisdiction withheld by the Con- 
stitution. The opinion was written by Chief Justice Chase. 
There was no dissent. 

6. Hepburn v. GriswoIvD.*^ 

In this case the clause in the Legal Tender Acts of 1862 and 
1863 relating to the issue of United States notes, which made 
such notes a legal tender for all debts public and private, was held 
unconstitutional so far as it applied to debts contracted prior to 
its passage. The opinion of the court was written by Chief Jus- 
tice Chase who had been secretary of the treasury when the acts 
were passed. At this time the courts consisted of eight justices, 
three of whom dissented deeming the acts constitutional. Jus- 
tice Grier, who voted with the majority, soon afterwards re- 
signed on account of failing health, which left a vacancy on the 
bench. Congress also increased the number of justices to nine,, 
which provided for the appointment of a second new judge. 
Justices Strong and Bradley were appointed by President Grant 
in 1870, and in 1871 the court as now constituted overruled the 
case of Hepburn v. Griswold in the Legal Tender Cases,'''' and 
held the statutes constitutional. The opinion of the court was 
written by Justice Strong with whom agreed the other new ap- 
pointee. Justice Bradley, and Justices Miller, Swayne, and Davis 

** 13 Stat at L. 311. " (1869) 8 WalL 603. 

" 18 Wall. 457. 
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who had dissented in the former case. The other justices, Nel- 
son, Clifford, and Field, and Chief Justice Chase, who with Jus- 
tice Grier, had before been in the majority, now dissented, and 
the acts which had been declared unconstitutional by a vote of 
five to three were now upheld by a vote of five to four, no jus- 
tice, however, changing his opinion. This is the only instance in 
which the court had directly overruled itself in the matter of the 
constitutionality of an act of Congress, but it suggests that the 
court can correct its own mistakes, if given a chance to do so. 

7. United States v. Dewitt.^^ 

This was a prosecution in the United States Circuit Court for 
the Eastern District of Michigan for a violation of section 29 of 
the Internal Revenue Act ^* of March 2, 1867, making it a misde- 
meanor to mix for sale naptha and illuminating oils, or to sell or 
keep or offer for sale such mixture, or to sell or offer for sale oil 
made from petroleum for illuminating purposes, inflammable at 
less temperature or fire test than 110 degrees Fahrenheit. Dewitt 
had offered for sale in Detroit oil of the description specified. 
There was a demurrer to the indictment and the case was taken 
to the Supreme Court on a certificate of division of opinion of the 
Judges of the circuit court on the question of the constitutional- 
ity of the act. The Supreme Court, without dissent, held the act 
unconstitutional as being a mere police regulation of the internal 
trade of the states, and beyond the power of Congress to enact 
except as to territory exclusively within the legislative jurisdic- 
tion of Congress, as, for example, in the District of Columbia. 
The opinion was delivered by Chief Justice Chase. 

8. Justices v. Murray.^' 

This case arose under the "Act relating to Habeas Corpus and 
regulating Judicial Proceedings in Certain Cases" passed March 
3, 1863.** This statute provided for the removal to the United 
States circuit court of suits in state courts brought against any 
federal officers for arrest or imprisonment made under the au- 
thority of the President, this legislation being an incident of the 

" (1869) 9 Wall. 41. " 14 Stat, at L. 484. 

" (1869) 9 Wall. 274. " 12 Stat, at L. 755, § 5. 
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Civil War. The statute provided that upon such removal the 
circuit court should proceed to try and determine "the facts and 
the law" in the case in the same manner as if the suit had been 
originally commenced in such court, the judgment of the state 
court notwithstanding. In this case suit was brought in a court 
of New York state against certain federal officers for arrest and 
imprisonment by order of the President. The case was tried in 
the state court by a jury and resulted in a verdict for the plain- 
tiff. Thereupon it was removed to the United States circuit 
court under the alx)ve statute. The Supreme Court held, with- 
out dissent, that the statute authorizing such removal was un- 
constitutional because it violated the Seventh Amendment pro- 
viding that "No fact tried by a jury shall be otherwise 
reexamined in any court of the United States than according to 
the common law." The opinion was delivered by Justice Nelson. 

9. CoLLEGTOR V. Day. 2" 

This was a suit brought by Day to recover back taxes paid 
under protest to the United States collector of internal revenue, 
the taxes being assessed under the income tax statutes passed 
during and immediately following the Civil War. The plaintiff 
was a judge of the state of Massachusetts and claimed that the 
United States could not lawfully tax his income as a judicial of- 
ficer of the state. The Supreme Court sustained him in this con- 
tention and held that Congress could not, under the Constitution, 
impose a tax upon the salary of a state judge. Justice Nelson 
dehvered the opinion of the court. Justice Bradley dissented in 
a separate opinion. It will be observed that in this case the court 
did not hold the income tax laws void, but only that they could 
not constitutionally be applied to the income of a state judicial 
officer. Later, in Springer v. United States,-* the income tax 
laws were sustained as applied to the income of a private indi- 
vidual. In 1895, however, a similar statute was held void in the 
famous Income Tax Case. 

10. United States v. Klein.*^ 
This was a suit brought originally in 1865 in the Court of 

" (1870) 11 Wall. 113. " (1880) 102 U. S. 586. 

* (1871) 13 Wall. 138. 
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Claims by Klein as the administrator of one Wilson to recover 
the proceeds of certain cotton taken and sold by the United 
States government under the acts relating to captured and aban- 
doned property in the insurrectionary districts within the United 
States. Wilson, the owner of the cotton, had "given aid and 
comfort" to the Confederacy and hence, under the terms of the 
acts under which the suit was brought, could not recover. He 
had, however, been pardoned by the President on taking the oath 
of allegiance in 1864. The Court of Claims gave judgment in 
favor of the plaintifif for $125,300, which judgment was affirmed 
by the Supreme Court on April 30, 1870. By the act^** of Con- 
gress of July 12, 1870 making appropriation for the year 
1870-71, an appropriation was made for the payment of judg- 
ments of the Court of Claims, but with a proviso denying the ef- 
fect of the President's pardon in suits under the abandoned and 
captured property acts. It was held that this provision of the 
statute was unconstitutional as an unwarranted interference with 
the pardoning power as well as with the judicial power, and the 
judgment in favor of Klein was upheld. The opinion was de- 
livered by Chief Justice Chase, and there was no dissent on this 
point. 

11. United States v. Railroad Co.^^ 

In this case it was held that the tax provided for by section 
122 of the Internal Revenue Act of June 30, 1864, as amended 
by that of 1866, was improperly imposed in the case before the 
court, as being in eflfect a tax upon the revenues of a municipal 
corporation. The doctrine was laid down that the federal gov- 
ernment could not tax the public resources of municipal cor- 
lx>rations, a municipal corporation being a branch of the state 
government and as such exempt from federal taxation. The 
opinion was by Justice Hunt. Justice Bradley, in an opinion 
concurring in the judgment, and Justices Clifford and Miller, 
dissenting, appear to have been in some doubt as to whether the 
property of municipal corporations owned and used for public 
puqjoses was taxable by Congress. 

" 16 Stat, at L. 235. " (1872) 13 Wall. 322. 
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12. United States v. Reese.^* 

The defendant Reese and another, two inspectors of a munici- 
pal election in Kentucky, were indicted under the 3d and 4th sec- 
tions of the act^* of May 31, 1870 for refusing to receive and 
count at such election the vote of one Gordon, a citizen of the 
United States of African descent. The defense was that the 
statute was unconstitutional. The Fifteenth Amendment was 
relied upon in support of the statute. The Supreme Court held 
that the act was unconstitutional in that it was too broad since 
it was not limited to cases of the denial of the right to vote on 
account of race, color, or previous condition of servitude, but 
was general in its application. It therefore went beyond what 
was authorized by the amendment. The court refused to re- 
strict the statute so as to make it constitutional, declaring that 
"To limit this statute in the manner now asked for would be to 
make a new law, not to enforce an old one. This is no part of 
our duty." The case is a leading case as establishing this prin- 
ciple, and has been followed in several subsequent cases in which 
acts have been held void as embracing matters not within the ju- 
risdiction of Congress. The opinion also contains the declara- 
tion that "The Fifteenth Amendment does not confer the right 
of suffrage upon any one." The opinion was by Chief Justice 
Waite. Justices Clifford and Hunt delivered dissenting opin- 
ions. 

13. United States v. Fox.'* 

This was a prosecution under United States Rev. St., § 5132, 
which provides that every person respecting whom bankruptcy 
proceedings are commenced who, within three months before 
their commencement, under the false pretence of carrying on 
business, and dealing in the ordinary course of trade, obtains 
goods or chattels on credit with intent to defraud, shall be pun- 
ished by imprisonment. The defendant had filed a petition in 
bankruptcy in the District Court of the United States for the 
Southern District of New York in 1874, and in 1876 was in- 
dicted under the statute in the circuit court for that district. 



(1875) 92 U. S. 214. " 16 Stat, at L. 140. 

(1877) 95 U. S. 670. 



UNCONSTITUTIONAL ACTS OF CONGRESS 429 

The Supreme Court held that the statute was unconstitutional 
as being an attempt to punish an act which concerns only the 
state in which it is committed, and not the United States. Al- 
though it would probably be competent for Congress to pass 
appropriate acts for the prevention of frauds when committed 
in contemplation of bankruptcy, and this statute was possibly 
intended to have this application, it was not so stated in the act, 
and the court could not supply qualifications which Congress 
failed to express. The opinion was by Justice Field, and there 
was no dissent. 

14. Trade Mark Cases.-''' 

These were three cases of criminal prosecutions for violations 
of the trade mark legislation of Congress. The act *® of July 8, 
1870 provided for the registration of trade marks in the Pat- 
ent Office. The act *'' of Aug. 14, 1876 provided for punishing 
by fine and imprisonment the fraudulent use, sale, and counter- 
feiting of trademarks registered under the former statute. The 
prosecutions were for violations of the act of 1876. It was ar- 
gued that the legislation could be sustained under the commerce 
clause, but inasmuch as the act did not purport to be a regulation 
of interstate or foreign commerce, but its broad purpose was to 
establish a universal system of trademark registration, without 
regard to the character of the trade to which it was to be applied 
or the residence of the owner, it was not within the power of 
Congress and was therefore void. The opinion was written by 
Justice Miller and there was no dissent. Congress later passed 
a similar statute which was limited to interstate and foreign 
commerce.*® 

15. KiLBURN V. Thompson.** 

This case involved the question as to the extent of the power 
of the House of Representatives to punish for contempt. Kil- 
burn had been summoned as a witness by a committee of Con- 

" (1879) 100 U. S. 82. 

^ 18 Stat, at L. 198; U. S. Rev. St. §§ 4837-4947. 

" 19 Stat, at L. 141. 

" 21 Stat, at L. 502. " (1880) 103 U. S. 168. 

—2 
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gress but had refused to answer questions or produce papers re- 
lating to the business of a partnership of which he was a mem- 
ber. By a resolution of the House he was thereupon ordered to 
be imprisoned in the jail of the District of Columbia for his con- 
tempt. This order was executed and he was imprisoned for 
forty-five days. He sued the sergeant-at-arms who had executed 
the order and the members of the committee who had procured 
it for damages for false imprisonment. It was held that the 
resolution of the House was invalid and afforded no defence to 
the sergeant-at-arms, though the members of the committee were 
protected by their constitutional privileges. The court held that 
while the House might punish for contempt in connection with 
matters within their legitimate powers, such as the control of the 
conduct of its own members, impeachment proceedings, trial of 
contested elections, etc., it had no general power to inquire into 
the private affairs of a citizen, nor a general power to punish for 
contempt. In the case before the court the matter under investi- 
gation was judicial and not legislative. This case is important 
as defining to a considerable extent the powers of Congress. 
This case limits or partially overrules the earlier case of Ander- 
son V. Dunn,*" relating to the power of Congress to punish for 
contempt. It will be noted that it was not a statute but a resolu- 
tion of the House that was held void. The opinion was written 
by Justice Miller, and there was no dissent. 

16. United States v. Harris.*^ 

This was a prosecution of defendant Harris and others for an 
attack made upon certain named individuals, "citizens of the 
United States" and of the state of Tennessee, who were at the 
time in custody of the state authorities under arrest on criminal 
charges. The race of the persons so attacked was not stated in 
the indictment. The indictment was for a conspiracy to deprive 
such persons of the equal protection of the laws, and was brought 
under United States Rev. St., § 5519, which was originally a 
part of section 2 of an act ** of April 20, 1861. The section made 
it a criminal oflfense for two or more persons in any state or 

* 6 Wheat. 204. " (1883) 106 U. S. 629. 

" 17 Stat, at L. 13. 
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territory to conspire to deprive any person of equal protection, 
etc. The Supreme Court held that the statute was unwarranted 
by any provision of the Constitution, and in particular it could 
not be sustained under the Thirteenth, Fourteenth, and Fifteenth 
Amendments. The Fourteenth Amendment seems to have been 
mainly relied upon, but in this as in other similar cases it was 
pointed out by the court that this amendment was directed 
against state action, and not against the action of individuals as 
was the statute. The court was unanimous, the opinion being 
delivered by Justice Woods. Justice Harlan dissented on the 
question of the jurisdiction of the count to consider the case as 
presented to it, but expressed no opinion on the merits. 

17. The Civil Rights Cases.*' 

These were five cases of indictments or informations brought 
under the first and second sections of the act of March 1, 1875, 
known as the "Civil Rights Act." ** The first section provide<l 
"That all persons within the jurisdiction of the United States 
shall be entitled to the full and equal enjoyment of the accommo- 
datipns, advantages, facilities, and privileges of inns, public con- 
veyances on land or water, theatres, and other places of public 
amusement ; subject only to the conditions and limitations estab- 
lished by law, and applicable alike to citizens of every race and 
color, regardless of any previous condition of servitude." The 
second section provided that "any person who shall violate the 
foregoing section by denying," etc., should be punished as pre- 
scribed in the act. In four of the cases the persons whose 
"rights" were denied were stated to be colored persons. In one 
case the color was not stated. The case came up from Kansas, 
California, Missouri, New York, and Tennessee. It was 
claimed that the statute was authorized by the Thirteenth and 
Fourteenth Amendments. The Supreme Court held otherwise 
and declared both sections of the act to be unconstitutional. The 
legislation was not authorized by the Thirteenth Amendment, 
for it was not appropriate legislation to enforce that amendment, 
which relates solely to slavery and involuntary servitude. Nor 
was it supported by the Fourteenth Amendment, which is aimed 

*• (1883) 109 U. S. 3. " 18 Stat, at L. 335. 
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at state action, while the statute was directed against the acts of 
individuals. The opinion was delivered by Justice Bradley. 
Justice Harlan filed a dissenting opinion. 

18. Boyd v. United States.*' 
This was an information filed in a cause of seizure and for- 
feiture of property, against 35 cases of plate glass, seized as for- 
feited for an attempt to defraud the revenue laws. The proceed- 
ing was under the revenue act** of June 22, 1874. Boyd and 
others claimed the goods and denied that they were forfeited as 
alleged. On the trial it became important to show the quantity 
and value of the glass contained in 29 cases previously imported. 
To do this the claimants were ordered to produce the invoice 
thereof, which they did under protest as to the constitutionality 
of the law, which was the fifth section of the above act, under 
which the production of the invoice was ordered. This section 
authorized the court, on motion of the government attorney, to 
require the defendant or claimant in revenue cases to produce his 
business books, papers, etc., and provided that should he fail to 
do so, the allegations which the attorney expected to prove 
thereby should be taken as confessed. Upon the evidence of the 
invoices so produced a verdict was found for the United States 
and the goods were declared forfeited. The Supreme Court held 
that the statute was unconstitutional and reversed the judgment. 
The section was held to be repugnant to the Fourth Amendment 
prohibiting unreasonable searches and seizures, as well as the 
Fifth Amendment providing that no person shall be required in 
any criminal case to be a witness against himself. The opinion 
was delivered by Justice Bradley. In a separate opinion Justice 
Miller concurred in the judgment for reversal and agreed that 
the section violated the Fifth Amendment, but dissented from 
the holding that it also violated the Fourth Amendment against 
unreasonable searches and seizures. Chief Justice Waite con- 
curred in the opinion of Justice Miller. 

19. Baldwin v. Franks.*'' 
In this case the same section was involved that had previously 

" (1886) 116 U. S. 616. '" 18 Stat, at L. 186. 

" (1887) 120 U. S. 678. 
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been held unconstitutional in United States v. Harris, namely 
United States Rev. St., § 5519. In the former case the statute 
was held unconstitutional as applied to a conspiracy to deprive 
citizens of the equal protection of the laws, while in the present 
case the defendants were indicted for a conspiracy to deprive 
aliens of rights secured to them by treaty. It was held that, 
while Congress might legislate against the particular conspiracy 
charged, the statute under which the indictment was drawn was 
general in terms, and having been held unconstitutional as to 
conspiracies against citizens must be so held also as to con- 
spiracies against aliens, the statute not being separable. In thus 
refusing to limit the scope of the statute so as to make it valid 
the court followed United States v. Reese and the Trade Mark 
Cases. The opinion was by Chief Justice Waite. Justice Har- 
lan dissented. 

20. Callan v. Wilson.*® 

This was an appeal from a judgment refusing, upon writ of 
habeas corpus, to discharge the appellant from the custody of the 
appellee as marshall of the District of Columbia. The appellant, 
"with others, was charged with conspiracy by an information filed 
by the United States in the police court of the District, and was 
found guilty by the court without a jury and fined, and upon de- 
fault in the payment of the fine, was imprisoned. The proceed- 
ings were held under section 1064 of the Revised Statutes of the 
District of Columbia dispensing with the jury in prosecutions by 
information in the police court. The appellant claimed that he 
was restrained of his liberty in violation of the Constitution in 
that his request for a jury trial had been denied and he was tried 
and convicted by the court without a jury. The Supreme Court 
sustained this contention and directed the discharge of the ap- 
pellant from custody. The court held that the provisions of the 
Constitution guaranteeing jury trial*® apply to the District of 
Columbia, and that the appellant's constitutional rights had been 
denied by the statute as applied to his case. This, in effect, is, of 
course, to hold the statute unconstitutional to that extent. The 

" (1888) 127 U. S. 540. 

* Art. 3, sec. 2, and the Sixth Amendment. 
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opinion was delivered by Justice Harlan, and there was no dis- 
sent. 

21. C0UNSE1.MAN V. Hitchcock.''** 

In this case it was held that United States Rev. St.,''^ § 860, 
protecting witnesses in criminal proceeding's did not afford pro- 
tection co-extensive with that of the Fifth Amendment, and that, 
therefore, a witness might refuse to answer, notwithstanding the 
statute, where his answer would incriminate him. A witness 
having so refused was held for contempt, but his discharge was 
ordered by the Supreme Court. Possibly it is not necessary to 
consider that the statute was held unconstitutional in this case, 
but the language of the court indicates that it was so considered 
by them. The opinion was written by Justice Blachford, and 
there was no dissent. 

22. MoNONGAHELA Navigation Co. v. United States.'* 

This case involved the validity of an act '* of Congress of Au- 
gust 11, 1888 authorizing the purchase by the United States 
of certain improvements in the Monongahela River. These im- 
provements consisted of a lock and dam constructed by the Mo- 
nongahela Navigation Co. under a charter granted by the state of 
Pennsylvania. The statute authorized the purchase under con- 
demnation proceedings, and provided that in estimating dam- 
ages the franchise enjoyed by the company to collect tolls should 
not be considered. Damages were accordingly awarded without 
taking into account the value of the franchise. To this award 
the company objected on account of this omission. The Su- 
preme Court recognized the power of Congress to authorize the 
acquisition of the property as an exercise of the power to regu- 
late commerce, but held that in the exercise of its power Con- 
gress was subject to the provision of the Fifth Amendment pro- 
hibiting the taking of private property for public use without 
just compensation ; that the question as to what is just compensa- 
tion is a judicial and not a legislative question, and that the ac- 
tion of Congress in undertaking to determine the measure of 

" (1892) 142 U. S. 547. 

"' Act Feb. 25. 1868, c. 13; 15 Stat, at L. 37. 

" (1893) 148 U. S. 312. " 25 Stat, at L. 411. 
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compensation and omitting an important element of the value of 
the property, the right to collect tolls, was unauthorized, and the 
act in that respect violated the Fifth Amendment and was there- 
fore void. The opinion was written by Justice Brewer, and there 
was no dissent. Justices Shiras and Jackson took no part in the 
decision. 

23. Pollock v. Farmers' Loan and Trust Co.^* 

This is the famous Income Tax Case in which the income tax 
law " of Aug. 15, 1894 was held unconstitutional. Probably no 
case since the Civil War has attracted more attention or is better 
known. It aroused a storm of controversy and has been gener- 
ally condemned. The decision was that the tax on incomes pro- 
vided for by the act, in so far as it applied to incomes from 
property, real or personal, was a direct tax, and therefore void 
because not apportioned as required by the Constitution. A mi- 
nor holding was a reaffirmation of the doctrine previously es- 
tablished that a tax on municipal securities was void as a tax on 
state agencies. There were two hearings. On the first hearing, 
at which there were only eight justices. Justice Jackson being ill, 
it was held that a tax on the income from real estate was a direct 
tax. Justices White and Harlan dissented. The justices were 
equally divided as to whether a tax on the income from personal 
property was direct. It would seem that Justices Fuller, Field, 
Gray, and Brewer, thought the tax direct, and Justices Harlan, 
Brown, White, and Shiras, thought it indirect. On rehearing as 
to the nature of the tax on incomes. Justice Jackson having re- 
turned to the bench. Justices Fuller, Field, Gray, Brewer, and 
Shiras, held the tax to be direct, and Justices Harlan, Brown, 
White, and Jackson, dissented. It appears that Justice Shiras 
changed his vote on this point. This applies only to the tax on 
the income from personalty. There was a clear majority against 
the tax on the income from realty. The court- held by a vote of 
five to four that the entire tax law was invalidated by the uncon- 
stitutional portions of it the law not being separable. The opin- 
ion of the court on both hearings was delivered by Chief Justice 

" (1895) 157 U. S. 429, 158 U. S. 601. 
" 88 Stat, at L. 509, c. 349. 
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Fuller. It was this case, of course, that led to the Sixteenth 
Amendment. 

24. Wong Wing v. United States.'* 

This was an appeal from the decision of the United States Cir- 
cuit Court for the Eastern District of Michigan dischargfing a 
writ of habeas corpus sued out by certain Chinamen imprisoned 
at hard labor under the sentence of a commissioner of the court. 
The imprisonment was under the authority of section 4 of the 
act" of May 5, 1892, providing that any Chinese person ad- 
judged to be not lawfully entitled to remain in the United States 
shall be imprisoned at hard labor for a period of not exceeding 
one year, and thereafter deported, jurisdiction to inflict such 
punishment being vested by law in any justice, judge, or com- 
missioner, without a trial by jury. The Supreme Court reversed 
the judgment of the circuit court, and held this section of the 
statute unconstitutional as providing for a summary hearing and 
conviction in violation of the Fifth and Sixth Amendments 
providing that, no person shall be held to answer for a capital 
or other infamous crime unless on a presentment or indictment 
of a g^and jury, nor be deprived of life, liberty, or property 
without due process of law. The opinion was delivered by Jus- 
tice Shiras, and there was no dissent on this point. Justice 
Brewer took no part in the decision of the case. 

25. Fairbanks v. United States.'* 

In this case the plaintiff in error was convicted on a charge 
of having issued an export bill of lading upon certain wheat ex- 
ported from Minnesota to England without affixing thereto an 
internal revenue stamp as required by the act of June 13, 
1898.'* This statute imposed a stamp tax of ten cents each on 
bills of lading or receipts for goods, etc., exported to foreign 
countries. The defence was that the act was in conflict with 
art. 1, § 9 of the Constitution providing that "No tax or duty 
shall be laid on any articles exported from any state." The 
trial court did not sustain this contention and the accused was 

" (1896) 163 U. S. 228. " 27 Stat, at L. 25. 

" (1901) 181 U. S. 283. " 30 Stat, at L. 448, c. 448. 
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convicted and sentenced. On writ of error the Supreme Court 
reversed the judgment of the lower court and held the act 
unconstitutional under the above provision as in effect impos- 
ing a tax or duty on exports. The opinion of the court was 
delivered by Justice Brewer. Justice Harlan dissented in an 
opinion in which Justices Gray, White, and McKenna concurred. 
The court thus stood five to four against the validity of the stat- 
ute. 

26. James v. Bowman.** 

This was an appeal from the judgment of the United States 
District Court for the Western District of Kentucky granting a 
writ of habeas corpus to the defendant, who with another had 
been indicted for preventing certain negroes by bribery from vot- 
ing at a congressional election in Kentucky in 1898. The indict- 
ment was brought under United States Rev. St., § 5507, which 
is substantially section 5 of the act *^ of May 31, 1870, the 3d 
and 4th sections of which had been held unconstitutional in 
United States v. Reese.^*^ Section 5507 purported to be an exer- 
cise of the power granted in the Fifteenth Amendment, and pro- 
vided a penalty for interfering with the exercise of the right of 
suffrage by another "to whom that right is guaranteed by the 
Fifteenth Amendment." The Supreme Court held that the stat- 
ute was unconstitutional and that the defendant was rightfully 
discharged. The statute was aimed at purely individual action, 
whereas the Fifteenth Amendment relates to the abridgment of 
the right to vote by the United States or a state. The statute 
was not, therefore, authorized by the Fifteenth Amendment. 
Nor could it be sustained as an exercise of the power of Congress 
in respect to elections of representatives in Congress, for it did 
not purport to be an exercise of that power. Following United 
States V. Reese and the Trademark Cases, the Supreme Court 
refused to limit or change the statute so as to bring it within the 
power of Congress. The opinion was written by Justice Brewer ; 
Justices Harlan and Brown dissented, while Justice McKenna 
took no part in the decision. 

* (1903) 190 U. S. 127. " 16 Stat, at L. 140, c. 114. 

" 92 U. S. 214. 
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27. In re Heff.«^ 

In this case the act ^ of January 30, 1897, providing a punish- 
ment for selling liquor to Indians, was held unconstitutional as 
applied to a sale to an Indian who had received an allotment and 
patent of land under the act of Feb. 8, 1887, such Indian having 
ceased to be a ward of the nation, and become a citizen. Heff 
had been convicted under the statute for selling liquor to an In- 
dian allottee, but was discharged by the Supreme Court on the 
ground that the statute was unconstitutional as being a mere po- 
lice regulation within state not federal jurisdiction. The opinion 
was written by Justice Brewer. Justice Harlan dissented. 

28. Hodges i-. United States.*^ 

United States Rev. St., § 5508, provides that "If two or more 
persons conspire to injure, oppress, threaten, or intimidate any 
citizen in the free enjoyment of any right or privilege secured 
to him by the constitution or laws of the United States, or be- 
cause of his having exercised the same, or if two or more per- 
sons go in disguise on the highway, or on the premises of an- 
other, with the intent to prevent or hinder his free exercise or 
enjoyment of any right or privilege so secured, they shall be 
fined," etc.'® In Ex parte Yarbrough,^'' a conviction under this 
section on a charge of conspiracy to intimidate a citizen of Afri- 
can descent in the exercise of his right to vote for a member of 
Congress was sustained, the statute being held constitutional. 
And in United States v. Waddell,^* the section was again upheld 
as to a conspiracy to prevent a person from exercising the right 
to establish a homestead entry. The validity of the section seems 
also to be recognized in Baldwin v. Franks,®* and is distinctly 
affirmed in Logan v. United States,^** and again in Motes v. 
United States.''^ 

United States Rev. St., § 1977, provides that "All persons with- 

" (1905) 197 U. S. 488. " 89 Stat, at L. 506, c. 109. 

" (1906) 203 U. S. 1. 

" Act May 31, 1870, c. 114, § 6 (16 Stat, at L. 140). 

" HO U. S. 651. " 118 U. S. 76. 

" 120 U. S. 678. " 144 U. S. 263. 

" 178 U. S. 458. 
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in the jurisdiction of the United States shall have the same right 
in every state and territory to make and enforce contracts, to sue, 
be parties, give evidence, and to the full and equal benefit of all 
laws and proceedings for the security of persons and property 
as is enjoyed by white citizens," etc. In Hodges v. United States 
it was held that an indictment drawn under these two sections 
charging the defendants with conspiring to oppress, threaten and 
intimidate certain citizens of the United States of African descent 
in the free exercise of the rights and privileges secured to them 
by the Constitution and laws of the United States by forcing them 
to desist from performing their contracts of employment, charged 
no wrong within the jurisdiction of the United States court. The 
court in so holding did not expressly declare either of these sec- 
tions unconstitutional, but held that Congress could not legislate 
against the wrong charged in the indictment. This seems to in- 
volve holding § 1977 unconstitutional. The opinion of the 
court was delivered by Justice Brewer, who made no reference 
to the prior cases holding § 5508 constitutional. These 
cases, however, are mentioned in the dissenting opinion of Jus- 
tice Harlan, with whonfi concurred Justice Day. 

29. Employers Liabiuty Cases.''^ 

The statute known as the Employers Liability Act^* of July 
11, 1906, provided in section 1 of the act "That every common 
carrier engaged in trade or commerce in the District of Columbia, 
or in any territory of the United States, or between the several 
states, or between any territory and another, or between any ter- 
ritory or territories and any state or states, or the District of Co- 
lumbia, or with foreign nations, or between the District of Colum- 
bia and any state or states or foreign nations, shall be liable to 
any of its employees, or, in the case of his death, to his personal 
representative for the benefit of his widow and children, if any; 
if none, then for his parents ; if none, then for his next of kin de- 
pendent upon him, for all damages which may result from the 
negligence of any of its officers, agents, or employees, or by rea- 
son of any defect or insufficiency due to its negligence in its cars, 
engines, appliances, machinery, track, roadbed, w^ys, or works." 

" (1908) 207 U. S. 463. " 24 Stat, at L. 832. 
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Two suit were brought under this statute against railroad com- 
panies to recover damages for the death of plaintiffs' intestates 
while serving as firemen on locomotives engaged in moving in- 
terstate trains. In both cases the suits were dismissed in the 
lower courts on the ground that the statute was unconstitu- 
tional, and the cases were taken to the Supreme Court where 
they were considered together as involving the same question, 
the constitutionality of the statute. 

The majority of the court held that the act was unconstitu- 
tional because too comprehensive in that it was broad enough to 
include cases of purely intrastate commerce, though the cases 
actually before the court were cases of interstate commerce. The 
statute applied in terms to "any employee" and therefore might 
include employees not engaged in interstate commerce. The 
court expressly declined to write into the statute words limiting 
its application to employees engaged in interstate commerce. The 
opinion of the court was written by Justice White. Justices 
Moody, Harlan, McKenna and Holmes dissented. The court 
therefore stood five to four against the statute. 

After the decision of the above case Congress passed a second 
Employers Liability Act,''* the act of April 22, 1908, so limited 
as to meet the objection raised in this case. This statute has been 
held constitutional.'" 

30. Adair v. United States.'" 

The 10th section of the act'^ of June 1, 1898 relating to com- 
mon carriers engaged in interstate commerce, made it a criminal 
offense against the United States for any officer, agent, or re- 
ceiver of an interstate carrier to discharge an employee of the 
carrier because of his membership in a labor organization. The 
object of this section was to prevent discrimination against an em- 
ployee because of such membership. In a prosecution of an agent 
of an interstate carrier for a violation of this section it was 
held that the section was unconstitutional. The court held 
that there was no such connection between interstate com- 

" 34 Stat, at L. 233, c. 3073. 

" Second Employers Liability Cases, 223 U. S. 1. 

" (1908) 208 U. S. 161. " 3 Stat, at L. 424, c. 370. 
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merce and membership in a labor organization as to authorize 
Congress to make it a crime against the United States for an 
agent of a carrier to discharge an employee because of such 
membership; that the provision of the statute was repugnant 
to the Fifth Amendment, and was not within the power to 
regulate commerce, but under the g^ise of regulating commerce 
arbitrarily sanctioned an illegal invasion of the personal lib- 
erty and right of property of the defendant, depriving him 
thereof without due process of law. 

The opinion was written by Harlan, J. Justices McKenna and 
Holmes dissented. Justice Moody did not sit. 

31. Keller v. United States.'^* 

This was a prosecution under the acf^ of Feb. 20, 1907, for 
keeping an alien woman for the purpose of prostitution. The 
statute made it a felony to import alien women for the purpose 
of prostitution, and also to keep any alien woman for such pur- 
pose "within three years after she shall have entered the United 
States." The defendants were convicted under this latter pro- 
vision and sentenced to the penitentiary. These convictions were 
reversed by the Supreme Court with directions to quash the in- 
dictments on the ground that Congress had no power to provide 
for the punishment of the offense of merely keeping alien women 
for the purpose of prostitution, the attempted legislation in this 
instance being an invasion of the police power of the states, and 
there being in the Constitution no grant to Congress of the police 
power. The opinion was delivered by Justice Brewer. Justice 
Holmes delivered a dissenting opinion, holding that the exercise 
by Congress of control over aliens for a limited time, as in this 
case, after their coming into this country might properly be con- 
sidered an incident to the power to prohibit their introduction in 
the first instance. Justices Harlan and Moody concurred in this 
dissent. 

32. MusKRAT V. United States.*** 

Under this title are reported two cases brought originally in 

" (1909) 213 U. S. 138. '" 34 Stat, at L. 898, c. 1134. 

" (1911) 219 U. S. 346. 
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the Court of Claims solely for the purpose of determining the va- 
lidity of certain acts of Congress relating to the distribution of 
certain Indian lands and funds. The suits were brought under an 
act *^ passed March 1, 1907. This statute authorized certain 
named individuals, on their own behalf and on behalf of all others 
having like interests in the property involved, to institute their 
suits in the Court of Claims to determine the validity of the acts 
of Congress above referred to. Jurisdiction was conferred upon 
the Court of Claims, with the right of appeal of either party to 
the Supreme Court, to hear and determine such suits. The 
United States was to be made defendant, and in the event the 
acts in question should be held invalid, the Court of Claims was 
to determine the amount to be paid the attorneys employed to 
prosecute the suits, which amount was to be paid out of funds in 
the United States Treasury belonging to the Indian beneficiaries. 
The Supreme Court held that the suits did not present a "case" 
or "controversy" within the judicial power as conferred by the 
Constitution, and that Congress had no power, as attempted in 
this statute, to require of the Supreme Court action not judicial 
in its nature within the meaning of the Constitution. In so hold- 
ing the court reviewed the previous cases of Hayburn's Case,** 
United States v. Ferreira,*^ Gordon v. United States,** and Bal- 
timore & Ohio Railroad Co. v. Interstate Commerce Commis- 
sion,*' in all of which the court had declined to exercise power 
not of a judicial nature. The opinion was delivered by Justice 
Day, and there was no dissent. 

33. Butts v. Merchants & Miners Transportation Co.** 

This was a suit brought by a colored woman to recover dam- 
ages for discrimination against her on account of her race on de- 
fendant's ships on a trip from Boston to Norfolk and return. 
The suit was brought under the act*^ of Congress of March 1, 
1875, known as the "Civil Rights Act." The action was brought 
in the United States District Court for the District of Massachu- 

" 34 Stat, at L. 1015, 1028, c. 2285. 

" 2 Dall. 409. " 13 How. 40. 

" 2 Wall. 561, 117 U. S. 697. " 215 U. S. 216. 

" (1913) 230 U. S. 126. " 18 Stat, at L. 333, c. 114. 
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setts. The trial court sustained a demurrer to the declaration on 
the ground that the statute was unconstitutional. This judgment 
was affirmed by the Supreme Court. The statute had already 
been held unconstitutional in the Civil Rights Cases,** and the 
force of this decision was not questioned by counsel for plaintiff, 
but he contended that, although unconstitutional in its applica- 
tion to the states, the statute was valid and effective in all other 
places within the jurisdiction of the United States, such as uix)n 
an American vessel on the high seas, which was the case before 
the court, and in the District of Columbia and the territories. 
This contention was rejected by the Supreme Court, and it was 
held that, inasmuch as the plain intent of Congress was to pass 
a statute applicable to all places within the jurisdiction of the 
United States without limitation or exception, and the greater 
part of the statute was unconstitutional, the entire act must Ije 
held invalid. The valid and the invalid portions were insepara- 
ble. The court said : "How can the manifest purpose to estab- 
lish a uniform law for the entire jurisdiction of the United 
States be converted into a purpose to create a law for only a 
small fraction of that jurisdiction?" Stress was also laid upon 
the fact that this was a penal statute and hence to be construed 
strictly. In this case the doctrine of United States v. Reese,** 
that the court will not by construction limit a statute intended 
to be general so as to make it constitutional was applied. The 
opinion was written by Justice Van Devanter, and there was no 
dissent. 

From the above list it appears that there are thirty-one cases in 
which acts of Congress have been declared unconstitutional. The 
Dred Scott Case may be omitted, as the opinion as to the consti- 
tutionality of the statute was obiter dictum. Counselman v. Hitch- 
cock may also be omitted, as the holding was that the statute was 
insufficient rather than that it was unconstitutional. In Collector 
V. Day the statute was not held generally unconstitutional, but 
only as applied to the case before the court. In United States v. 
Harris and Baldwin v. Franks the same statute was involved. 
So also in the Civil Rights Cases and Butts v. Merchants and 

" 109 U. S. 3. •" 92 U. S. 214. 
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Miners Transportation Co. In United States v. Reese and James 
V. Bowman different sections of the same statute were held un- 
constitutional. Altogether, it appears that twenty-six statutes 
and one resolution of the House of Representatives have been 
held unconstitutional. In a number of these cases Congress has 
re-enacted the statutes with such changes as were necessary to 
meet the objections raised to their constitutionality. In one case 
the Supreme Court has overruled its own decision,®* and in an- 
other case an amendment to the Constitution has overcome the 
decision.®* It is noteworthy that only one statute was held void 
prior to the Civil War. Sixty-one years elapsed from Marbury 
V. Madison to Gordon v. Jones. Ten cases related to legislation 
growing out of the Civil War disturbances. Nine cases have al- 
ready arisen in the Twentieth Century. The tendency of Con- 
gress has been especially strong in the direction of exercising 
a general police power, thus invading the reserved jurisdiction 
of the states. The decisions have been unanimous in thirteen 
cases. The vote stood five to four against the statute in only four 
cases. On the whole, it may be said that both Congress and the 
Supreme Court have been conservative, though at present there is 
undoubtedly a disposition on the part of Congress to stretch its 
powers beyond the limits set by the Constitution. 

Joseph R. Long. 
Washington and Lee University. 

" Legal Tender Case. " Income Tax Case. 



